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Riis a 
Panelto Hear 
- Arguments 


‘On Monday 


‘By Jobn P. MacKenzie | 
ie +. Washington Post Staff Writer - : 
~. NEW YORK, June 19—-A 
federal district court judge 
held today that publication 
of the Pentagon’s Vietnam 
war history would cause 
only “some embarrassment” 
and no danger to the gov- 
ernment, but an appellate 
judge blocked The New 
York Times from printing it 
.at least until Monday. 
District Judge Murray I, 
Gurfein, finding that the foy- 
ernment’s secret evidence 
proved no more than a case 
‘of “the jitters” among secur- 
diy agents and some foreign 
governnients, refused to grant 
an injunction and said his un- 
precedented four-day restrain- 
. ‘ing order against The Times 
. Should end, : 


WASHINGS 


— 


Ton Ritee mee trey 


“tion rt 
Judge. Gurfein said he had 


of the most seriously detri- 


Wo ournc 
x Fost 


more. Noting that the govern- 
ment conceded “the good 


Gurfeln cast doubt on whelher 


sembling this one” In 
can judicial history “where a 


time or other emergency-—a Succeed in a subsequent crimi- newspaper.” 


point conceded by The Times, 
in theory—but that the gov- 
ernment simply failed to pro- 
duce enough evidence to ratse 
“the delicate question” -of 
when to use that power, 

He said the government's 
elaim had an especially heavy 
burden in light of “the com, 
pelling force” of First Amend-: 
ment press freedoms, 

The judge wrote: 

“If there ba some embar- 

rassment to the government In 
security aspects as remote as 
‘the general embarrassment 
‘that flows from any security 
breach, we must learn to live 
ewith it. The security of the na- 
tion is not at the ramparts 
alone. Security also lies in the 
value of our free institutions. 

“A cantankerous press, an 
obstinate press, a ubiquitous 
press must be suffered by 
those jn authority in order to 
preserve the even greater val- 
ues of frecdom of expression 
‘and the right of the people to 
know.” 

The judge concluded, “Lhese 
are troubled times. There is 
no greater safely valve for dis- 


nal prosecution of the newspa- 
per. 

The federal ‘criminal law 
which the government said 
was the prime sourcé of its 


~xisht to an injunction speci- 


fies that an accused must 
“willfully” communicate clas- 
sified information which he 
unlawfully possesses. 

Dissecting the law, which is 
part of the espionage section 
of the criminal code, the judge 
said Congress’s failure to spec- 
ify bans on “publication” was 
another reason for refusing to 
invoke the law against. The 
Times. . 

He found no reasonable like- 
lihood that the government 
could ever prove bad faith or 
other key elements under the 
law in the suit filed Tuesday. 

“his has been an effort on 
the part of The Times to vindi- 
cate the right of the public to 
know. It is not a case involv- 
ing an intent to communicate 
vital secrets for the benefits 
of a forcign ‘government or to 
the detriment of the United 
States,” he said. 

Judge Gurfein noted that re- 


Although he denied the gov- 


ernment’s request to extend 


the injunction beyond today’s 
't p.m. deadline, he gave the 


| government time to seek a 
jstay from the court of appeals. . 
; Whitney 


US. Attorney 
North Seymour Jr, promptly 
went io Judge Kaufman, who 

{held his own brief hearing. 


Seymour said higher courts. 


should have an opportunity to 
pess on the momentous ques- 
tions involved. He said The 
Times “would not be preju- 
diced” competitively if forced 
to wait until Monday to re- 
sume the series, since The 
Washington Post is under a 
similar temporary stay. * 
Judge Kaufman, citing his 
own lectures on the value of a 
free press, said he was issuing 
{he stay without intimating 
any view on the issues in the 


case: He said he was moved by. 


“institutional considerations” 
because his court sits in pan- 
els of three judges. He said 


his colleagues might have “a. 


sound basis for saying I had 
usurped power” by deciding 
this important matter: alone. 


: : : Jaim is made that national se-: 
sa an “ rohi alth” The Le : ; 
ithe power to block publishing faith” of The Times, Judge ‘curity permits a prior re- 


‘mental information in war- the government could ever) straint on the publication of a 


Tat ht 
_ -Within au hour, however, content and cynicism about 
Judge Irving R. Kaufman of tho affairs of government than 
the second U.S, Circuit Court freedom of expression in.any 
of Appeals, the only appellate .form. This has been the gen- 
judge in the federal court-jius of our — institutions ‘ 
house: extended the restrain:|throughout our history. It has 
‘ing order until noon Monday been the credo of all our pres.’ 
to enable a panel of three idents.” 
qidecs fo assemble and hear Judge Gurfein emphasized 

eee: ; that in his view “there has 
_ The Times decided against{been no attempt by the gov- 
further appeal to a Supreme{ernment at political suppres. 
Court justice and chose in-|sion. There has been no at- 
stead to seck a prompt affirm-| tempt to stifle criticism.” ‘ 
ation of Judge Gurfein's deci-| The government, he said, 
sion in the court of appeals on sought the injunction “in abso- | 
Monday. lute good faith to protect its 
- Judge Gurfein laced his 16-,curity and not as a means of | 
page opinion with references|Suppressing dissident or con- 
.to the need for a free press as}/trvary political opinion, It has 
‘a “safety valve” in “troubledibeen publicly stated that the 
-times,” but he dealt his sever-|Ppresent administration had 
‘est blow to the Justice Depart- {adopted a new policy with re- 
‘ment’s injunction suit by dis-;Spect to Vietnam” 
missing pleas of an imminent} But the administration’s 
military and diplomatic “disas-|new Vietnam policy, said the. 
ter.” 4 _ 7 ; judge, only emphasizes that 
~. Despite a four-hour closed|Priov policy” as reflected in 
session Vriday that gave the |the military archives “must be 
‘government “an opportunity considered as history rather 
to pinpoint what it believed to|!an 4s an assertion of present’ 
be vital breaches to our na-|Policy” which could be dam-’ 
tional security,” he said, “no @8¢d by exposure. : 
‘cogent reasons were advanced Just as the administration 


as to why these documentsex-had acted j ood faj 
cept In the general framed pRFaNed, eM Release. 404109 28 


~ of -embarrassmoent—-vitally af-lishing three parts of “a séries ~~~ 


. fect the security of the _na-and pressing its right to print: 


search by both sides and his: 
own investigation had not. 
turned up “a case remotely re-- 
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